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Canadian Broadcasting Corp. v. SODRAC 2003 Inc.

Technological nelltrallty a key issue in upcoming royalty case

BY SHANNON KARI
Law Times

he concept of techno-
logical neutrality will
again be in front of
the Supreme Court of
Canada in an upcoming appeal
over the royalties owed for music
in “broadcast-incidental copies”
made for TV or Internet-based

programming,

Ina case framed asa choice be-
tween permitting unfair “royalty
sackin pracics imposed by
the music i and limiting
the rights of creators to take ad-
vantage of technological changes
to create new business models,
there are likely millions of dollars

Corpora-
tion v. SODRAC 2003 Inc. that

alty agreements to
it within the show as well as to

broadcast it. Broadcasters also
make numerous digital copies
from the master copy for pur-
poses such as timing or dosed
captioning. “Their use is internal
and non-remunerative,’ argues
the CBC in its written
filed with the Supreme Court.
'[tnslndhnltothenmn

Nothing
dnng!s except they make more
copies,” says Marek Nitoslawski,
lead counsel for the CBC in its ap-

peal and a partner at Fasken Mar-
tinesu DuMoulin LLP.

The Federal Court of Appeal
however, agreed with the repro-
fuction right 2
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&nﬂnmdmpynghtde-
cisions by the top court in 2012
'haschdypavedﬂlewayﬁxthe
argument that Bishop is no longer
good law; at least on the particu-
lar issues at play here,” says Carys
Craig, a professor at Osgoode Hall
Law School. This isthe
“most bold™ made by CBC but it
may also be its most successful,

copies royalties

drupled the annual fees the CBC
must pay to SODRAC to $2.3 mil-
lion, according to the broadcast-
er'slawyers. Aswell, they note that

the Canadian Musical Reproduc-
tion Rights Agency has estimated
the potential for annual revenues
of $50 million in this area cutside

low SODRAC to double-dip by
collecting multiple royalties at
different stages of the same eco-
nomic activity, says the CBC,
also describing the practice as
royalty stacking.

A number of groups are seek-
ing intervener status in the Su-

Dissent
cites s. 8
windfall

Continued from page 11
allegation. including the inva-
lidity allegations made by Teva
and Riva”

In dissenting, Justice Robert
Mainville agreed. in part, with
Sanofi-Aventis. “In my view, the
trial judge's construction of a
hypothetical market in which

Apotex enters the market free
of the tory constraints
of the NOC Regulations, while
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Paul Waldie o e oy R iyl e decide what the necessary

Gompuorshare *m& ] A framework is to make the cal-
culations for damages. And that
guidance, says Mowatt, will lay
the foundation for all s. 8 cases

that follow. T
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