Con(TEXT) 1: A PROJECT FACT(A) Update for 26 April 2018
As we continue our research and analysis about R. v. Stanley, a number of principles in
Canadian law guide our investigations. The ones that appear below are well-established
Canadian legal principles of particular concern to us. In the spirit of the Supreme Court of
Canada’s recent announcement regarding the importance of adopting “plain language” for the
courts and society, we present these principles in a text we believe to be both accurate and
widely accessible. We also provide the sources for these principles on the following pages.
1. “Self-defence” and “defence of property” may be argued by an accused person during a trial
if the trial judge finds that there is an “air of reality to the defence”. In R. v. Stanley, neither
of these defences was presented to the jury to justify the fatal shot. For this reason,
regardless of assertions made in public comments about the case that some evidence might
have supported these defences, the jury could not consider these defences in reaching its
verdict. The only legally relevant “defences” in this case were the defence of “accident” and
the alleged “hang fire” of Stanley’s firearm.
2. The Supreme Court of Canada recognizes evidence about Indigenous laws as relevant and
potentially applicable in all areas of Canadian law that involve Indigenous peoples, including
incidents involving property and criminal law. Indigenous law can help bring context to a
variety of matters, such as explaining relationships between individuals, community
standards about privacy, and land use. They are relevant whether an Indigenous person is
accused or victim in a given case. They are also relevant when explaining how nonIndigenous individuals and families have lived in a specific area. Incorporating attention to
Indigenous laws includes realizing that any references to Saskatchewan or Canada needs to
be accompanied by recognition of “Treaty 6” in order for proper jurisdictional
responsibilities to be fully understood.
3. The Supreme Court of Canada has recognized that there is a realistic possibility of bias
against Indigenous peoples based on stereotypes associating them with negative
conceptions about what the Court has called “credibility, worthiness and criminal
propensity.” The Saskatchewan Court of Appeal has also recognized this principle. This
precedent has been applied to allow the prosecutor to ask prospective jurors whether they
would be biased because victims were Indigenous. In R. v. Stanley the prosecutor did not
bring a motion to challenge prospective jurors for racial bias.
4. The question of whether information can be admitted as evidence during a trial is governed
by legal, constitutional and procedural rules that are collectively referred to as the law of
evidence. All testimony, whether it is given by an expert or a non-expert witness, must be
relevant to the issues in the case. Opinion evidence – that is, testimony which offers

inferences or opinions about the facts that must be proven in the case – should, according
to evidence law, be strictly regulated. In R. v. Stanley, forensic scientists were qualified as
“experts” to testify about tests that they had conducted with Stanley’s gun. But witnesses
who had not been qualified as experts in ballistics or firing mechanisms were also permitted
to testify about their personal experiences with guns, and the reliability and applicability of
their testimony was not carefully scrutinized.
5. Cultural competence is a core element of lawyering and decision making in criminal trials
including, as the Supreme Court of Canada has recognised, when assessing the admissibility
of evidence. In this case, racial dynamics were not carefully considered by the judge or
lawyers in the matters of jury selection, cross-examination, the admissibility of evidence or
the instructions to the jury. In fact, defence counsel stated that the trial was “not a
referendum on racism”. Cultural competence is relevant in all cases involving Indigenous
victims, accused or witnesses to ensure that racial bias does not operate to distort the fact
finding process and thereby subvert the administration of justice for everyone involved.
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