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Executive Summary

Schedule 16 of Bill 161, the Smarter and Stronger Justice Act, will replace, if passed, the Legal
Aid Services Act, 1998 (LASA 1998) with a new Legal Aid Services Act, 2019 (LASA 2019).

The Bill, if passed, will have profoundly negative impacts on the clients and communities served
by Ontario’s community legal clinics and community-driven boards. These clinics engage in
“clinic law” through: a) the determination of their communities’ legal needs; b) the provision of
individual and collective legal services to provide access to justice in numerous and intersecting
areas of law; and c) the development and reform of the law as it systemically affects low-income
and other disadvantaged communities. Bill 161 seriously weakens the ability of community legal
clinics to engage in meaningful, sufficiently funded legal work to address the everyday violations
of legal rights of low-income individuals and disadvantaged communities.

More particularly, if passed, LASA 2019 will:

1. Significantly limit the scope of “clinic law” services in Ontario and thus fundamentally
change the statutory mandate of community legal clinics;

2. Dramatically alter community legal clinics’ ability to engage in systemic law reform and
community organizing aimed at the roots of low-income people’s everyday legal issues;

3. Weaken the ability of community legal clinics and their independent boards to adequately
determine and respond to the needs of low-income and disadvantaged communities; and

4. Diminish opportunities to educate future lawyers in community-based advocacy.

Furthermore, there is reason to believe that additional restrictions on the structure and scope of
community legal clinics would flow from the implementation of LASA 2019 given the provincial
government’s recent cuts to the legal aid system, the limitations placed on law reform and
community organizing work during Legal Aid Ontario (LAO)’s implementation of these cuts, and
the stated goals of the ongoing (and confidential) “Legal Aid Modernization Project.” In particular,
Schedule 15 of Bill 161 will cancel all existing funding agreements between community legal
clinics and LAO, which must be renegotiated within six months of the Bill coming into force.
There is serious concern that such high-pressure, behind-the-scenes negotiations will result in
further restrictions on clinic practice, funding, and independence.

In summary, LASA 2019 will limit the capacity of legal clinics and their boards to properly assess
and address community legal needs, and the government’s approach will deepen and extend
poverty and marginalization in the province. We strongly recommend that the Ontario
Legislature reject Schedules 15 and 16 of Bill 161 and instead engage in public, meaningful,
and open consultations with low-income and marginalized communities and their clinics
about needed reforms to the legal aid system in Ontario.



Overview

Schedule 16 of Bill 161, the Smarter and Stronger Justice Act, will replace, if passed, the Legal
Aid Services Act, 1998 (LASA 1998) with a new Legal Aid Services Act, 2019 (LASA 2019).

Gaps in access to justice of “crisis” proportions threaten the well-being of individuals and
communities, as well as the legitimacy of Ontario’s legal system.! Research has documented the
vast unmet legal needs of Ontarians, needs that are most acute for low-income and other
marginalized populations.? Yet, rather than offering a meaningful legislative response, Bill 161
does just the opposite. If passed, LASA 2019 will widen the gaps in access to justice, leaving more
and more low-income Ontarians without any realistic means of having their rights enforced, their
legal needs addressed, or their interests conveyed to and reflected by either legislatures or courts.

The proposed legislation would remove LASA 1998’s explicit purpose “to promote access to
justice throughout Ontario for low-income individuals,” including by “identifying, assessing, and
recognizing the diverse legal needs of low-income individuals and of disadvantaged
communities.”® Instead, LASA 2019’s purpose is “to facilitate the establishment of a flexible and
sustainable legal aid system that provides effective and high-quality legal aid services throughout
Ontario in a client-focused and accountable manner while ensuring value for money” (emphasis
added).* Since a statute’s purpose is to guide the interpretation of its content, this shift in statement
of purpose matters enormously and has implications for all forms of legal aid service.®

The Bill, if passed, will have profoundly negative impacts on the clients and communities served
by Ontario’s community legal clinics and community-driven boards. These clinics engage in
“clinic law” through: a) the determination of their communities’ legal needs; b) the provision of
individual and collective legal services to provide access to justice in numerous and intersecting
areas of law; and c) the development and reform of the law as it systemically affects low-income
and other disadvantaged communities. Bill 161 seriously weakens the ability of community legal
clinics to engage in meaningful, sufficiently funded legal work to address the everyday violations
of legal rights of low-income individuals and disadvantaged communities.

More particularly, if passed, LASA 2019 will:

5. Significantly limit the scope of “clinic law” services in Ontario and thus fundamentally
change the statutory mandate of community legal clinics;

6. Dramatically alter community legal clinics’ ability to engage in systemic law reform and
community organizing aimed at the roots of low-income people’s everyday legal issues;

7. Weaken the ability of community legal clinics to adequately determine and respond to the
needs of low-income and disadvantaged communities; and

8. Diminish opportunities to educate future lawyers in community-based advocacy.

Furthermore, there is reason to believe that additional restrictions on the structure and scope of
community legal clinics would flow from the implementation of LASA 2019 given the provincial
government’s recent cuts to the legal aid system,® the limitations placed on law reform and
community organizing work during Legal Aid Ontario (LAO)’s implementation of these cuts,’ and
the stated goals of the ongoing (and confidential) “Legal Aid Modernization Project.”® In



particular, Schedule 15 of Bill 161 will cancel all existing funding agreements between community
legal clinics and LAO, which must be renegotiated within six months of the Bill coming into force.®
There is serious concern that such high-pressure, behind-the-scenes negotiations will result in
further restrictions on clinic practice, funding, and independence.©

Many similar concerns exist regarding the ability of Student Legal Aid Services Societies
(SLASSS) to respond to the needs of the clients and communities with whom they have worked
for decades. Although governed by agreements between the deans of each of Ontario’s law schools
and LAO rather than by community boards, SLASSs provide legal services in a number of areas
of “clinic law,” engage in various forms of systemic advocacy, and provide student education in
community lawyering.

In its current form, Bill 161 runs contrary to both the recommendations of past legal aid studies,
including the comprehensive 1997 Ontario Legal Aid Review (“McCamus Review”) that led to
the creation of LASA 1998 and LAO, and also a significant volume of academic literature.!! It
moves Ontario away from the path towards “Justice for All” identified by the global Task Force
on Justice, which recognizes that “[j]ustice is needed for communities and societies, not just for
individuals. ... Prevention, which addresses the root causes of injustice, is the best way to tackle
structural and systemic factors that underpin ... common justice problems.”*2

In summary, LASA 2019 will limit the capacity of legal clinics and their boards to properly assess
and address community legal needs, and the government’s approach will deepen and extend
poverty and marginalization in the province. We strongly recommend that the Ontario
Legislature reject Schedules 15 and 16 of Bill 161 and instead engage in public, meaningful,
and open consultations with low-income and marginalized communities and their clinics
about needed reforms to the legal aid system in Ontario.

1. LASA 2019 significantly limits the scope of clinic law services in Ontario

It has long been recognized that the legal needs of low-income people are different from those
with higher and more secure incomes.*®> While certainly not a homogenous group, low-income
people face legal vulnerabilities that differ from those with more resources, due to numerous
contributing factors including disability, age, race, class, language, and more.!* Unfortunately,
LASA 2019 narrows the scope of “clinic law” services (as defined in the current legislation) in
several short-sighted ways that do not account for these differing needs.

A. Narrow Definitions of “Poverty Law” and “Legal Aid Services”

LASA 1998 defines “clinic law” as those areas of law “which particularly affect low-income
individuals or disadvantaged communities,” including housing and shelter, income maintenance,
social assistance and other similar government programs, human rights, health, employment, and
education.’® LASA 2019 replaces this term with “poverty law,” defined as “law in relation to
housing and shelter, income maintenance or social assistance.” The language of “clinic law” was
an explicit choice by the legislature in 1998 and was based on the extensive consultations and



research undertaken for the McCamus Review. The concern with the term “poverty law” flagged
by the Review was that it was open to a narrow interpretation, in which the only areas of law to be
covered by legal aid would be those that routinely impact people because of their low-income
status—areas such as income maintenance or residential tenancies.® This obscures the importance
of legal aid in tackling the wide range of rights violations that contribute to poverty, poor health,
denials of human dignity, and social exclusion. For some communities, the most pressing legal
needs may relate to addressing discrimination; for others, it may be prejudicial treatment in
education, or access to health care, home care or other public services. LASA 2019, in adopting
the term “poverty law” and then in defining it in an extraordinarily narrow way, represents a
fundamental departure from the current legislation.!’

This new definition seriously restricts the scope of service provided by legal clinics for the past
four decades. It could easily eliminate key areas of current clinic practice, both in terms of legal
specialties and efforts to address the unique legal needs of particular disadvantaged communities
of interest as a whole.'® It also treats “poverty law” like any other area of practice and places legal
clinics under the same category of “service provider” as certificate lawyers, LAO offices, SLASSS,
and courthouse duty counsel.® In so doing, the legislation ignores the insights of the Grange
Commission, the Osler Commission, the McCamus Review and a body of academic research about
the fundamental importance of embedding legal services within relevant communities.?°

Furthermore, under LASA 1998, legal aid services are simply defined as “legal and other
services.”?* However, LASA 2019 adds a list of example services within this definition, including
specific reference to “legal and other related assistance for individuals wholly or partly
representing themselves in a proceeding, including limited scope representation and the provision
of summary advice or legal information,” “alternative dispute resolution services,” and “public
legal education and information.”?? Similarly, the new “Principles” section notes that legal aid
services should “promote early resolution, where appropriate.”

Altogether, this new language suggests a greater emphasis on individual casework and a move
away from providing holistic services that address the complex, intersecting legal needs of low-
income people. The McCamus Review recognized that the clinic system was developed as an
alternative to the limitations of the fee-for-service certificate model.?® Clinic clients frequently
face more than one legal problem and risk further issues if they lose access to employment, income
support, housing, migration status, education, or healthcare. The cascading effect of legal problems
has been well-documented.?* Currently, community legal clinics can provide a range of services
because they are funded based on an annual grant from LAO.% This grant allows clinics and their
boards to make independent, context-based determinations about how to serve the complex needs
of communities.

Furthermore, while early resolution of claims and services for self-represented parties are
important, the apparent increase in weight on these types of services suggests that legal aid should
prioritize quick, “in-and-out” services at the expense of full representation. This concern is
buttressed by the reframing of the Act’s purpose from “access to justice” to “ensuring value for
money.” How is “value” to be understood in the context of a statute in which “access to justice”
has been removed and “disadvantaged communities” have been made to disappear? Does “value”
translate into a crass calculation of numbers of clients served per dollar spent? Is it to be measured



based on the number of “successful” outcomes? How, if it all, does it take account of the reality
that meaningful “access to justice” requires an approach—one that the community legal clinic
model enables—that goes beyond access to legal processes, information, and representation in
order to address the underlying laws and systems that create everyday legal issues??®

B. Expanded LAO Discretion over Manner and Areas of Service

LASA 2019 also makes the provision of “poverty law” services discretionary. LASA 1998
mandated that LAO “shall” establish and administer legal aid services, determine the legal needs
of low-income individuals and disadvantaged communities, and provide services in criminal law,
family law, clinic law, and mental health law.?’ In contrast, the new legislation permissively states
that LAO “may” provide legal aid services in these and other areas of law.? Thus, there is no
actual requirement that LAO provide these essential legal services.?

Under section 15 of LASA 2019, the only instances where LAO shall provide services are where
legal representation is required by the Canadian Charter of Rights and Freedoms or by statute.
The cases where the Charter requires representation occur in the criminal and child welfare
contexts, where representation is necessary to ensure a fair trial or hearing.>® Judges sitting in
criminal court have expressed concern with the very low income thresholds used to determine
eligibility for legal aid.®! It is quite possible that the statutory directive in section 15 could lead to
an increase in court orders requiring that legal aid funding be provided in criminal cases.®
Developments in this jurisprudence could well lead to an increase in resources being prioritized to
circumstances in which courts order legal representation. Without significantly expanded
government funding to LAO, this has the potential to divert resources away from crucial, upstream
approaches of clinics that help to prevent poverty and homelessness (both strongly correlated with
child welfare apprehensions), criminalization, and incarceration, experiences that
disproportionately impact Indigenous Peoples, people living with addictions and mental health
disabilities, and those who are racialized.

2. LASA 2019 dramatically alters community legal clinics’ ability to engage in work aimed
at the roots of everyday legal issues

LASA 2019’s focus on “value for money” in place of “access to justice” suggests a philosophy
that funding legal aid services is merely a short-term investment. We take issue with any
suggestion that our legal aid system should be defined primarily in terms of “dollars-and-cents,”
as LASA 2019 apparently seeks to do.®* However, research shows that even in a narrow economic
sense, legal aid investment almost always provides significant downstream returns for
governments, with savings ranging from $9 to $16 in social services spending saved per dollar
spent on legal aid.3* Furthermore, there are enormous economic and social benefits to ensuring
that individuals have access to stable housing, income security, health care, and other social
services.® These long-term benefits have not been accounted for in the government’s approach.

Importantly, there are rarely “quick fixes” for the issues faced by people living in poverty. Yet
LASA 2019’s examples of legal aid services almost exclusively emphasize individualized, “in-



and-out” services.*® Within a system of finite funding envelopes and difficult budget decisions,
clinic boards may feel pressured to prioritize such services at the expense of law reform and
community-based initiatives that address the roots of their clients’ legal circumstances. Moreover,
depending upon how “value” is constructed, boards may feel pressured to prioritize services to
those with relatively straightforward, winnable legal problems.

The legislation also removes LASA 1998’s reference to serving “groups of individuals.” This
currently allows legal clinics to pursue cases on behalf of more than one individual (e.g., group
tenant applications at the Landlord and Tenant Board) and to work with groups of community
members to address their legal issues outside of the court system.

Like the revised definition of poverty law, the removal of group-based responses ignores the
essential work of Ontario’s specialty and ethno-linguistic legal clinics. These organizations exist
to address the unique challenges of specific areas of law (e.g., housing or income security) and
communities of interest (e.g., Indigenous peoples, ethno-racial communities, or youth) through
efforts that include, but go beyond, discrete individual casework and representation. Indeed, most
specialty and ethno-racial legal clinics were established due to community advocacy or needs
assessments of the legal issues faced by particular populations, and many were only incorporated
into the provincial legal aid structure much later.%’

This focus on systemic solutions and community needs is essential to the mandate and success of
community legal clinics. As the McCamus Review highlighted, “traditional case-by-case litigation
is often insufficient for achieving substantive equality. Clinics offer broader services, including
community legal education, law reform, and community development.”*® In fact, the McCamus
Review underscored the importance of “impact work” that prevents legal issues from recurring,®
of LAO dedicating a budget to law reform research and development,*® and of systemic reform of
the justice system.* Such initiatives can be difficult to track and assess exactly because they tackle
complex, long-term issues of poverty, inequality, and oppression.*? However, the provincial
government should not shy away from funding this necessary work, even if it may lead to criticism
of government policies. Taking a surface-level approach to legal aid services is short-sighted and,
ultimately, less effective.

Roderick MacDonald, Canada’s leading access to justice scholar, emphasized the importance of
access not only to courts and tribunals, but to all of the venues where law is constituted.*® This
includes the ability to participate in law reform and legislative processes: to have a say in the
shaping of the laws that will govern our lives. And especially when the laws being developed
differentially impact particular communities, it is critical that those communities have a
meaningful opportunity to participate in the formation of those laws. Those with economic
resources have access to legal counsel to participate in the making and shaping of law. In the
absence of legal aid funding, all but the well-to-do are excluded and existing inequalities will only
become more deeply entrenched.



3. LASA 2019 weakens the ability of legal clinics to adequately determine and respond to the
needs of low-income and disadvantaged communities

LASA 2019 removes necessary protections to ensure that community legal clinics can
independently identify and address the substantive legal needs of their communities. Tellingly,
LASA 2019 essentially removes all reference to serving low-income and disadvantaged groups,
with the exception of Francophone and Indigenous communities.**

LASA 1998 provides that clinic boards of directors “shall determine the legal needs of the
individual communities served or to be served by the clinic and shall ensure that the clinic provides
legal aid services in the area of clinic law in accordance with those needs.”*® Clinics and their
boards determine relevant legal needs in a variety of ways, including through the role of
community members (often former clients) on the board, the physical location of clinics embedded
within their communities, surveys and needs assessments, direct consultations with community
partners, and the outreach and organizing work of community legal workers sensitive to recurring
patterns of old and new legal problems. These priorities are communicated, and funded, primarily
through the annual funding application process outlined in the legislation.*®

In contrast, under LASA 2019, LAO would have full authority to determine individual and
community need for legal aid services (subject to any Ministerial Regulations mandating specific
services).*’ In doing so, LAO need only “have regard to” clinic determinations of the legal needs
of their communities and how to provide poverty law services (within its narrowed scope, reduced
to housing and income assistance).*® There would be no obligation on LAO to actually fund these
determinations of community need. In fact, LASA 2019 would explicitly prohibit LAO from
considering the financial impact of its decisions about service provision on clinics.*® Thus, given
that LAO simply “may” provide poverty law services, under LASA 2019 there is no statutory
requirement to fund community legal clinics at all.

LASA 2019 also removes LASA 1998’s procedural protections for clinic funding applications and
agreements, including required considerations for LAO funding decisions® and the opportunity
for clinics to request a reconsideration of negative or unfavourable decisions.>!

This elimination of both substantive and procedural protections for clinics is deeply concerning,
particularly since Schedule 15 of Bill 161 will require rapid renegotiation of existing funding
agreements. LASA 2019 will limit clinics’ ability to advocate on behalf of their communities.
Furthermore, there will be little recourse for community clinic clients or boards if LAO does not
respond to the legal needs identified by low-income community members. Beyond being mere
stakeholders or service providers, community legal clinics have a shared responsibility with LAO
to determine and meet the needs of low-income individuals and disadvantaged communities. The
independence of community legal clinic boards from government is one way to ensure the
advancement of client interests free from conflicts of interest or undue influence.

While LASA 2019 erodes the autonomy of community legal clinics and their boards, it also
reduces the accountability of LAO. Notably, LASA 2019 gives the Attorney-General the power to
appoint more members of the LAO Board of Directors,*? which itself would have greatly-expanded
rule-making powers to administer those previous aspects of LASA now removed by Bill 161.5 In



a context where there has been heightened scrutiny of government appointments,®® what
procedural protections does this Bill enshrine in the event that LAO Board members’ interests may
reasonably appear to be in conflict with individual and systemic clinic law advocacy?

All of these changes accompany the removal of the previous requirements that the LAO Board as
a whole have members with knowledge, skills, and experience with the operation of clinics and
the unique legal needs and socio-economic circumstances of low-income and disadvantaged
communities, and that it strike a Clinic Committee.>® If knowledgeable community clinic boards
are not empowered to make determinations of community legal needs, and a further-empowered
LAO Board is not required to be knowledgeable of these needs, then it is not at all clear how access
to justice is valued, strengthened, or made smarter by this Bill.

4. LASA 2019 diminishes opportunities to educate future lawyers in community-based
advocacy

The Legal Aid Act of 1969 included a provision for the establishment of Student Legal Aid Services
Societies (SLASS). The development of regulations followed in 1969, and shortly thereafter, the
then-six law schools in Ontario entered into agreements to provide legal services through law
school-based student clinics. These SLASSs have developed significantly since that time, not only
in relation to the legal services work they perform, but their place in the curriculum, with
significant faculty resources now devoted to them. While for many years students were involved
with SLASSs as an extra-curricular activity, they are now integrated much more fully into the
academic curriculum, with multiple opportunities to connect theory and practice.

Community legal clinics—such as Parkdale Community Legal Services, Legal Assistance
Windsor, and Advocates for Injured Workers—have also long partnered with law schools. These
partnerships have been guided by a dual mission of providing high quality legal services and
educating future lawyers in the unique skills and considerations required for working alongside
low-income and marginalized clients and communities.

As just one example, Parkdale Community Legal Services has trained some 2000 future lawyers
since 1971, many of whom have gone on to work in legal clinics or LAO offices, to take on legal
aid services or provide pro bono services, to join the bench or the legislature, or to contribute in
other important ways to law reform and social change.>® This supervision of clinical students
requires time and resources. However, these opportunities are not merely short-term investments,
but contributions to the overall knowledge and capability of legal aid workers across Ontario. They
are key to ensuring the research, development, and training necessary to growth and innovation in
clinical representation and advocacy for low-income Ontarians.

The many concerns Bill 161 poses for the future of community legal clinics and SLASSs will, no
doubt, have implications for the potential of future generations of lawyers to receive grounded,
meaningful education in working with marginalized communities.®” The proposed legislative
changes fail to invest in these future advocates even as the changes threaten to deepen the
inequality that leads to everyday legal problems in Ontario.



Conclusion

LASA 2019 is not an improvement on LASA 1998. Indeed, from the perspective of providing
community-based legal aid services, it is a serious regression from the model praised by the
McCamus Review and the academic literature. The proposed legislation will strip out the very
purpose of legal aid in favour of a dollars-and-cents approach to the lives of low-income people.
By narrowing the definition of “clinic law” while expanding the discretion of Legal Aid Ontario
to determine legal aid services, it will restrict the scope of existing clinic services. Similarly, LASA
2019 will reduce the ability of community legal clinics and SLASSs to focus on systemic solutions
to the everyday legal issues of low-income people; to be responsive to the needs of disadvantaged
communities, rather than a central bureaucracy; and to invest in educating future community-based
lawyers. This short-sighted approach threatens the basis of our legal aid system and will lead to
more Ontarians losing access to basic rights in a context of growing income inequality.

Therefore, we strongly recommend that the Ontario Legislature reject Schedules 15 and 16
of Bill 161 and instead engage in public, meaningful, and open consultations with low-income
and marginalized communities and their clinics about needed reforms to the legal aid system
in Ontario.
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